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GOEKE, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the tine the petition was filed. Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,
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and this opinion shall not be treated as precedent for any other
case.!

Respondent determ ned a Federal inconme tax deficiency of
$2,695 for 2004. The sole issue for decision is whether
petitioner is liable for the 10-percent additional tax under
section 72(t) on early distributions from an i ndividual
retirement account (IRA)

Backgr ound

The stipulation of facts and the acconpanying exhibits are
incorporated by this reference. Petitioner resided in Chio at
the tinme of filing her petition.

In July 2003 petitioner was |aid off and began receiving
St at e unenpl oynent conpensation benefits. Petitioner understood
that she would forfeit her unenploynent benefits if she received
any distributions fromher retirenment plans during the period she
recei ved such benefits. Petitioner received 26 weeks of
unenpl oynment benefits. | n January 2004 petitioner received $945
i n unenpl oynent benefits; thereafter her unenpl oynent benefits
termnated. During 2004 petitioner received distributions from
two | RAs of $14,481 and $15, 168 for a total of $29, 649.

Petitioner had not attained age 59-1/2 at the time of these

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year at issue,
and all Rule references are to the Tax Court Rules of Practice
and Procedure.
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distributions. Petitioner used a portion of the 2004
distributions to pay health insurance prem uns incurred during
peri ods of unenploynent in 2004 and 2005. Petitioner also used a
portion of the 2004 distributions to pay the nortgage on her
princi pal residence, which she had acquired in 1989.

I n February 2004 petitioner closed a preexisting Roth |IRA
because of concerns with inproper activities by the investnent
firm She withdrew the entire account bal ance of $1, 189. 82,
whi ch constituted the remainder of her initial $2,000 investnent.
Respondent concedes that petitioner is entitled to a capital |oss
of $810.18 fromthe loss on her investnent in her Roth |IRA

Petitioner tinely filed Form 1040, U.S. Individual |ncone
Tax Return, for 2004 and attached Form 5329, Additional Taxes on
Qualified Plans (Including IRAs) and O her Tax-Favored Accounts,
on which she clainmed that $26,650 of the 2004 distributions was
excepted fromthe 10-percent additional tax but did not identify
a specific statutory exception that applied to the distributions.
On May 7, 2007, respondent issued a notice of deficiency for 2004
determning that the entire IRA distribution of $29, 649 was
subject to the 10-percent additional tax. The notice of
deficiency stated that respondent did not accept petitioner’s
Form 5329 “due to financial hardship not being a valid exception

to the premature distribution tax.”
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Di scussi on

Petitioner contends that the notice of deficiency is invalid
because respondent did not accept her Form 5329. Petitioner
asserts that the Form 5329 did not claimfinancial hardship as an
exception to the 10-percent additional tax as stated in the
deficiency notice. Petitioner further conplains of a
“di si ngenuous process” both before and after the notice was
i ssued, including unreasonabl e requests for information.

Section 6212(a) requires the Conm ssioner to determ ne that
a deficiency exists before issuing a notice of deficiency. The
noti ce of deficiency at issue unanbi guously identifies
petitioner, the anmount of the deficiency, the basis for the
deficiency, and the year at issue and was sent to petitioner’s
| ast known address. See sec. 7522. Accordingly, the notice is
valid on its face irrespective of petitioner’s allegation that
the notice incorrectly stated that she clained financial hardship
as an exception to the 10-percent additional tax. As a general
rule, the Court will not | ook behind a notice of deficiency to
exam ne the evidence used or the Conm ssioner’s notives,
policies, or procedures in determning the deficiency. Berkery

v. Comm ssioner, 91 T.C 179, 186-187 (1988), affd. wthout

publ i shed opinion 872 F.2d 411 (3d Cr. 1989). W hold that the

notice of deficiency is valid.
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Section 72(t)(1) and (2) provides for a 10-percent
additional tax on early distributions fromqualified retirenent
pl ans before the attai nment of age 59-1/2 unless a statutory
exception applies. Petitioner argues that she satisfies the
statutory exceptions for distributions made to unenpl oyed
individuals to pay health insurance prem uns under section
72(t)(2)(D) and distributions for first-tinme honme purchases under
section 72(t)(2)(F). Petitioner concedes that $3,000 of the 2004
distribution did not qualify for a statutory exception to the
section 72(t) 10-percent additional tax, as she reported on her
2004 return.

Distributions froman I RA taken after separation from
enpl oynent and used to pay health insurance prem uns are not
subject to the 10-percent additional tax if: (1) The taxpayer
recei ved unenpl oynent conpensation for 12 consecutive weeks under
any Federal or State unenpl oynent conpensation |aw by reason of
such separation; (2) the distribution was made during the taxable
year during which such conpensation is paid or the succeeding
taxabl e year; and (3) the distribution does not exceed the anount
paid during the taxable year for health insurance. Sec.
72(t)(2)(D)(1). Petitioner has established that she received
unenpl oynment conpensation for over 12 consecutive weeks in 2003,
the year preceding the IRA distributions, satisfying the first

two requirenents.
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Respondent concedes that $1,657.52 of the 2004 distributions
qualifies for the health insurance prem um exception. Petitioner
has established that she paid an additional $109.46 to Union
Fidelity Insurance Co. for health insurance while unenpl oyed
during 2004. Respondent contends that petitioner is not eligible
for the health insurance prem um exception for the anmount paid to
Union Fidelity because she paid a part of it in January 2004
before receiving the first IRA distribution in February 2004.
Section 72(t)(2)(D)(i) requires the distributions “do not exceed
t he anobunt paid during the taxable year for insurance”. There is
no requirenent that the distribution be received before paynment
of the health insurance premium Accordingly, the $109.46 is not
subject to the 10-percent additional tax.

Petitioner contends that a portion of the 2004 distribution
shoul d be applied to her 2003 health insurance prem uns because
she was prevented fromtaking a distribution fromher |RA during
2003 on account of State unenpl oynent conpensation | aws.
Petitioner also contends that she used a portion of the 2004
distribution to pay health insurance prem uns during 2005. As
stated above, the statutory exception for health insurance
premuns is limted to the anount of prem uns paid during the
taxabl e year of the distribution. Petitioner is not entitled to
claimthe exception for the anobunts of premuns that she paid in

2003 or 2005. This is so even though petitioner may have been
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prevented fromtaking a distribution fromher IRA in 2003 because
of State unenpl oynent conpensation | aws.

A qualified first-tinme home buyer distributionis a
distribution froman IRA, in an anmount not to exceed $10, 000,
that is used within 120 days of its receipt to pay qualified
acqui sition costs with respect to a principal residence of a
first-tinme honme buyer. Sec. 72(t)(2)(F), (8) (A and (B). A
first-tinme honme buyer is an individual who has not had a present
ownership interest in a principal residence during the 2-year
period ending on the date of acquisition of a principal
residence. Sec. 72(t)(8)(D)(i). The date of acquisition is the
date on which a binding contract to acquire the principal
residence is entered into or when construction or reconstruction
is comrenced. Sec. 72(t)(8)(D)(iii). Qualified acquisition
costs are the costs of acquiring, constructing, or reconstructing
a residence and include any usual or reasonable settlenent,
financing, or other closing costs. Sec. 72(t)(8) (0.

Petitioner contends that she used the statutory Iimt of
$10,000 of the IRA distributions to pay her nortgage and those
paynments qualified for the first-tinme hone buyer exception.
Petitioner has owned her residence since 1989. Petitioner had a
present ownership interest in a residence during the 2-year
peri od before she received the 2004 distributions. Sec.

72(t)(8)(D)(i); see Cole v. Conm ssioner, T.C Meno. 2006-44.
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Accordingly, the 2004 distributions do not qualify for the first-
time home buyer exception under section 72(t)(2)(F).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




